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IN THE'UNITED STATES DISTRICT COURT - RecEIVED -
FOR THE MIDDLE DISTRICT OF TENNESSEE IN CLERK'S OFFICE

- NASHVILLE DI'VISION ‘
T APR'2 0 2004
BETH ANN BROWN, )
.etal., ) U.S. DISTRICT COURT-
' . ) MID. DIST, TENN.
PLAINTIFFS, | )
)
w. ) Civil Action
. ) No. 3:00-0665
TENNESSEE DEPARTMENT OF ) Tudge Echols
FINANCE & ADMINISTRATION, and ) -
WARREN C. NEEL.,, Commissioner, )
Tennessee Department of Finance & )
Administration, )
)
DEFENDANTS. )

AGREED ORDER

This class action was filed By six individual Plaintiffs and Tennessee
Protection and Advocacy, Inc. on behalf of themselves and individuals with
mental retardation and other developmental disabilities who are similarly situated
to the Pléintiffs in this action, against the Tennessee Department of Finance and
Admjn.isu'atiqn and Dave Goetz, Commissioner of the Texm.essecv Department of
Finance and Administration. The E_rm Plaintiffs alleged that the Defendants
were unlawfully depriving mentally retarded individuals of medically necessary
care, resulting in class members’ inappropriate hospitalization in stat.e psychiatrie

. Tacilities, needless deterioration and regression in health status, and loss of

independence. The BmPlaiptiﬁs sought declaratory and injunctive relief
under 42 UJ.S. C. Section 1983 to remedy Defendants’ alleged systemic violations

of the Medicaid Act. On May 1, 2001, the Court certified 2 class in Brown under

Federal Rule of Civil Procedure 23 (b)(2). The Brown class comprises. mentally
This documant was entered on

- | the docket in compiiance with
. _ 1 Rule 58 and / 0" Ruig 79 (8). m
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s

’ﬁ'étarded Tenhessee reéidcnts who are eligib-le for Medicaid servi¢es under the
ICF/MR pro gram:pursuam t0 42 U.S.C. Section 1396a gt seg. or for 2 hoTc and )
conmunity 'ba-sed seMces (HCBS) waiver for the mentally retarded and |
- developmentally disa_bléd pursuant to 42 U.S.C. Section 1396m, ~a;:ld.who request

services under these programs, but who (1) are denied the 6pportu:1ity to apply for
such services; (2) ;i]ﬁply for séwicés under these programs and are demied; or (3)
are placed on 2 waiting list for services under thcsf: programs. Having been
certified under Rule 23 (b)(2), the Brown class is ﬁ:andatory, and its members
may not opt out of the action.

Pending before the Court is the application of the plaintiffs and the
defendants for approval of a settlement agreement resolving all claims. In its
order of February 6, 2004, the Court preliminarily approved the agreement and
authorized the notice to be sent to class members and the publication of notice to
the plaintiff class. (Doc. No. 108).

- At a fairness hearing held on April 12, 2004, the Court considered exhibits
submitted by the parties, letters filed with the Court, iestimony of witnesses and
parties in support of the settlements, the statements of counsel for the parties, and
the record as a whole. There was no testimony presented in opposition or as an
objection to the settlements at the hearing. The pfoced'ural prerequisites for
approval of a class action settlement have been met, Rule 23 (e), FR.CP.,
Williams v. Vuckévich, 720 F.2d 909 (6™ Cir. 1983). The present agreernent is the
product of good faith, mg—imgth negotiations, is not illegal, and is reasonable.

Stotts v. Memphis Fire Dept., 679 F. 2d 541, 546 (6% Cir. 1982) revd. on other

2
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+

grds. sub nom, Firefighters Local 1784 v. Stons, 467 U.S. 561 (1984), Alro Corp
v. Allied Witan Co., 531 F 2d 1368, 1372 (6™ Cir. 1976), cert. den. 429 11.S. 862
(‘197 6). The Court conciudes that t_he fc_a_liowing Settlement Agreemzht 15 “fair,
adcquafc and rea;_sonabl;”, in light of its “fairness .. to those aﬁect‘ed,. the ’
.adequacy of the ssﬂcﬁcnt to the elass, and the public ,inter_est", and th‘at it §holﬂd
be approved. Williams v. Vuckovich, supra, 720 F. 2d :;t 921, Tenn. Assoc: of
Health Maintenance Organization, Inc. v. Grier, 262 F. 3 559 (6% Cir. 2001).
Further, the defendants shall pay plaintiffs’ reasonable attorney fees as
permitted under 42 1.8.C.§1988. The plaintiffs shall submit their application for
a fee award for legal services rendered to date within 45 d.e}ys of the entry of this
order,
It is, therefore, ORDERED that the Settlement Agreement as attached as

Exhibit A is approved.

Entered this [Jf 2 day o%, 2004,

Coezr o Al
ROBERT L. ECHOLS
UNITED STATES DISTRICT JUDGE

3
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APPROVED FOR ENTRY

Gary D. Housepion, B.P.R #6969

Attorney for Plaintiffs

Tennessee Protection & Aomcacy Inc

2416 21% Ave. S., Sujte 100 :

Nashville, TN 37212 ) /
615-298-1080

Kent E. Krause, B.P.R.#6325 - z ‘ -
Attorney for Plainti ffs ﬂ' W
Brewer, Krause & Brooks

Suite 2600, The Tower

611 Commerce Street

Nashville, TN 37203
615-256-6787

Dlaxmc Stamey Dycus, B.F. R #9054

Attorney for Defendant

Deputy Attomey General

Civil Litigation Division

425 Fifth Ave, N.

Cordell Hull Building, Second Floor
Nashville, TN 37243 :
615-741-7087

, p |
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EXHIETT 2
IN THE UNITED STATES DISTRICT COURT |
FOR THE MIDDLE DISTRICT OF TENNESSEE

NASHYILLE I)I'VISI.ON_
BETH ANN BROWN, ) R
etal, )
)
Plainriffs, )
: )
V. ) Civil Action
) No. 3:00-0665
TENNESSEE DEPARTMENT OF ) Judge Echols
FINANCE & ADMINISTRATION, and ); Mag. Judge Knowles
DAVE GOETZ, Commisgioner, )
Temnessee Department of Finance & )
Administration, )
)
Defendants, )
SETTLEMENT AGREEMENT
1.- cope ett

This Agrf:&mem is entered mto by the Tennessee Department of fiqmce and
Administration and the Commissioner of the Tennesses Department of Finance and
Administration (“defendants”) and Keith Greenwald, by and through his mother and ixext'frimd,
Carol Greenwald; Shane Mitchell, by and through his mother and next friend, Arlie Mitchell;
Dcrric;k Vartan, by and through Ins mother and next friend, Nancy Vartan; Katherine Wilcox, by
gnd .throug]va her mother and next friend, Dora Wﬂéox; and Tennessee Protectiop and Advocacy,
Ioc. (“plaintiffs”). The plaintiﬁfg filed this action on ‘their own behalf and on behalf of all other

persons sumilarly situated asserting violations of Mcdﬁcaid law by defendants’ alleged faiture to
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’

brovide Medicaid services with reasonable promptness to eli g'ibl':. individuals with mental
retardation, A class has been csmﬁed in this matter to mcludc

Tennesses resmdmts with mental retardation who are ehglble for
Medicaid services under the ICF/MR program pursuant to 42
U.S.C. §13962 or 2 Home and Cornmunity Based Sefvices waiver
for the Mentally Retarded and Developmentally Disabied pursuant
to 42 U.S.C. §1396n, who request services under these programs
but (1) are denied the opportumty to app]v for such services; (2)
whose application for services under these programs is denied; or
(3) are placed op a DMRS waiting list for services under these

PTOgTams.
This agreement is intended to resolve all issues in dispute in this action.

I e and Guidi inciple

_ The parties enter into this Agreement recognizing that their overriding cormon interest is
in assuring that Tennessee’s citizens with mental retardation are provided reasonable
opportunities to grow and develop, exercise independence, and lead full and productive lives in a

- safe environment. The parti;s also regogﬁizg the critical role of farnilies in supporting

individuals with mental retardation and want to support families by providing individuals with
mental retardation at least a2 moderate level of services to supplement other natural supports and
help reduce the need for crisis-driven, more intensive long-term care services. The system of
delivering these services should promote consumer and family choice of available services, The
parties recognize that individuats with mental retardation eligible for ICF/MR_levcl of care have
been placed on waiting lists for mental retardation services. This Agreement is intended to ‘

eliminate or substantially reduce the waiting list for services by providing for: (1) the
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- development of the mienta! retardarion sys;em infrastructure and provider network capacity
- necessary to support the expansion of quality home and community based waiver services; (2) |

aceess to intertm svervilces for Medicaid-eligible individuals seeking services; and (3)an
appropriate plﬁng process for thcbfuﬁt;-e expansion and/ 6r develcvpme.ﬁt of home and
commnunity based waiver programs and services for M edicaid-eligible persons with mental

| retardation on the DMRS waiting list. ' While defendants cannot fuliy anticipate the rate of
growth of the DMRS waiting list, the amount of legislative appropriations for home and
community based MR services, or the maximum number of waiver participan"cs that will be
approved by the Centers for Medicare and Medicaid Services (CMS), the goal is to eliminate or
substantially reduce the waiting list for services for Medicaid-eligible persons with mental
retardation that meet the ICF/MR level of care r:ri;eria.. The defendants’ commitment is to: 1)
work: toward lifting the moratorium on new admissions to the existing bome and comrnunity
based MR waiver pfog:ram as soon as possible; 2) develop MR service systemn infrastructure; 3)
apply for new waivers so that the DMRS waiting list will move at 2 reasonable pace; and 4)
strive to provide services to Medicaid-eligible persons with menta] retardation that meet the
ICF/MR level of care criteria on the waiting list with reasonable prompiness. It is defendants’
intent to reach the goals of this Agreement without reducing the funding for other services to

individuals with mental retardation.
II. Defirutions and Terms

A. "Plaintiffs" means the members of the Class certified under Rule 23, Federal Rules of

Civil Procedure, by Order of this Court:
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Tennesses residents with mental retardztion who are eligible for
Medicaid services under the ICF/MR prograrn pursuant to 42 ‘
U.S.C. §1396a or a Home and Community Basad Services waiver

- or the Memally Retarded and Developmemally Disabled pursttant
to 42 U.S.C. §1396n, who request services under these programs
‘but (1) are denied the opportunity to apply for such servigss; (2)
“whose appiicatdon for services under these programs is denied; or
(3) are placed on a DMRS waiting list for services under these
programs.

B. "Defendants” means the State of Tenmessez and the other named defendants:
Tennessee Department of Finance and Administration and Dave Goetz, Commissioner of the
Department of Finance and Administration.

C. “Individual® means a person with mental retardation eligible for ICF/MR level of care.

D. *"Guardian” means the legal guardian of ap individual under the age of 18 or the
conservator of an individual 18 or over. The term “guardian” and "copservator” may be used
interchangeably.

E. “Waiting List" refers to the list maintained by the Diw)ision of Mental Retardation
Services (DMRS) that includes individuals determined to be eligible for and seeking services
under the ICF/MR program pursuant to 42 U.5.C. §1396a or a Home and Community Based
Services waiver for the Mentally Refarded and Developmentally Disabled pursuant to 42 U.8.C.

- §1396n.

F. "Complaint” means the First Amended Complaint filed in this lawsuit.

G. “Crisis” is & category of need which means the individual needs services immediately
due to the most intense nesds with one or more of the following criteria being met: (1)

homelessness; (2) death or incapacitation of all available caregivers; or (3) immediate danger to

self or others.
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H. "Urgent" is a category of need which means the individual ngsds services soon and
. TOSELS ODe OF more of the following criterie: (1) aging or failing health of caregiyer ‘md ne
altenatg caregiver is available 1o provide supports; (2) Hving situation pressiits a significant
probaﬁi}iry of abuse or ncglgct; (3) incredsing risk of ageTessive or as;auldve behavior toward
self or others; (4) stability of current 1ivﬁ1 2 situg;iqnvis, sgverely threatened dus to extensive
support needs or family catastropbe; or (5) dischargs from other service system (including but :
not limited to: school, DCS, RMHI, Forensics) is imminent.

1 "Active” is a category of need which means the person and/or conservatotr/guardian is
requesting services 25 of now but does not have the intensive needs which meet the criteria for
“crisis” or “urgent”.

J. "Deferred” is a category of need which means the individual’s need fof s:arvicés is
more than one year away,

The parties recognize that the definitions of “crisis,” "urgent,” "active” and/or "deferred”
as categon'es‘ of need may need to be modiﬁe:d during the term of this Agreement. The parties

agree that defendants may change and/or modify these definitions during the term of this

Agreement with the consent of the plaintiffs without requiring Coust approval.

IV.  Expapsion of Medicaid Wajver Program

A. By Jamuary 1, 2004, defendants will deveiop, submit and seek approval of an
application to the Centers for Medicare and Medicaid Services {CMS) for a new Medicaid Self-
determination Waiver progarh. The application will be submitted to p'laintiﬁ"s for review and

comment at least 30 days ?rior to submission. Defendants shall give good faith consideration to
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comments and recormmendations provided by plaintiffs within 30 days and will provide an
explanation in writing if plai.ﬁtiffs’ mn;gcstion.s are nét adopted. This Sclf—de;spmnaﬁpn %Vai ver
~will emphasize mdjvid:nal and familv control and choice and will have a capped cost of $20,000

PET PErson per year m the frst year and bc‘a-t the amoust approved by CMS fof the remaining
years consistent with the approved waiver application. An individual budget will be established
for the individual based on the individual's level of need. Once an annual budgst is established.
he or she may develop and/or modify the service package without defendants review so Jong as
the services selected are based on need and billable under the waiver and the individual’s annua)
budget is not exceeded. Defendants will establish a process permitting an individual to exceed
his or her budget under exceptional circumstances so long as the 330,000 cap per person per year .
15 not exceeded. The proposed process will be submitted to plaintiffs for review and comment
prior to implementation. Defendants shall give good faith consideration to comments and
recommendations provided by plaintiffs within 30 days and will provide ap explanation m
writing if plaintiffs’ suggestions are not adopted. To the extent that approval from CM.S3 may be
obtained, individuals/guardians may control their sc’rviccs under this waiver using self-
determination principles. Individuals whose needs cannot be met by this Self-determination
Waiver will have the option to choose services through any other waiver for which they are
eligible, as provided in paragraph IV.C.

B. Defendants will provide funding for and shall enroll and begin the provision of
services for 600 enrollees in the Self-determination Waiver during the first year after approval of
such waiver. Enrollment will be phased in throughout the year and potential enroliees will be

identified in the crisis and urgent categories with the priority being given to those in the crisis
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category and then with tiwse in the urgent category with the most intense needs. If tfnere remains
.. funded sltlats'availablc, then priarity will be given to thq_s_e in the active cg_.té gory that ‘hz;vevb‘ecn
wanmg the longcst in that category Enroliment will begin July 1, 2004 or upon. ipnroval of thes
waiver apohcamon by CMS whichever is later. DurmtT the second year after appmval of the
Waiver, defendants will provide funding for and shall emoll and begin the provxsmn of services
for an additional 300 enrollees through this Waiver. Potential enrollees will be identified i in the
crisis and urgent categories with the priority given to those in the crisis catepory and then with
those in the urgent category with the most intense needs. If there remains funded slots availabie,
then pridn'ty will be given to those in the active category that have been waiting the loﬁgest in
that categary. | |
C. For State fiscal year 2003-04, défe:ndzmts will continuc; to enroll eligible individuals,
meeting the approved exceptions to the mora_torium, if applicable, in the existing Home and
Commmunity Based Services Waiver as provided in the improvement funding in the current
annual budget in the amount of $12 mﬂhoﬁ. For fiscal year 2004;05, defendants will provide the
same level of iuiprovernent funding in the annual budget in tﬁe armount of $12 million to allow
the cnrolimcnt of additional eligible individuals in the existing Home and Comumunity Based
Services Waiver. Participants in this waiver will be limited to individuals whose needs cannot
be met through the new Self-determination Waiver. Participants will need to meet eligibility
requirements, including approved exceptions to the moratorium, if applicable, for enrollment in.
this waiver. For fiscal year 2005-06, defendants will again provide the same level of
improvement funding in the annual budget in the amounf of §12 million to allow the enrollment

of additional eligible individuals in the existing Home and Commupity Based Services Waiver,

~1
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Potential enroliees will be identified in the crisis and ur_éent categories with the priority given to
fngsé in the crigis category and then with those in the urgent category with the most intense
needs. If there remains funded slots available, then pﬁoriry will be given to those in the active
category thé.t have peen watting Athe iongcm i thai category.

D. Within six months following the approval of this agrsement, defendants will develop a
methodology and process 1o define h'ow indjviduéls may move from the Self-determination
Waiver to the existing Hbmc and Commumnity Based Services Waiver. Should there be other
mental retardation waivers developed by the defendants and approved by CMS, defendants will
also develop a2 methodology and process to define how individuals may move to and from that
waiver to the other éxisting waivers. In addition, within six months following the approval of

- this agreement, defendants will define a me.thodolqu for accessing a limited amount of short-
term cnisis and/or one-time diversion funds that can be used to provide tempbrary additional
services beyond the SSO,QOO cap per person per year of the Self-detenmination Waiver. These
proposed methodologies and processes for movement between waivers and the short-term crisis
and/or one-time diversion funds will be submitted to plaintiffs for review and comment prior to
implementation. Defendants shall give good faith consideration to comments and
recommendations provided by plaintiffs within 30 days and will provide an explanation in

writing if plaintiffs’ suggestions are not addressed.
V. Service Delivery Timelines and Reasonable Promptness

4. The parties agree that individuals determmined eligible for and seeking services under

the ICF/MR program pursuant to 42 U.S.C. Section 13964 or 2 Home and Community Based
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-~

Services wajver should be provided thosé services tﬁ_at hzw:erbc:n determined to be medicaljv
necessary y"rith reasonable prompmess. Toe parties also agree that, ‘wiﬂﬁn the limits of the;
federally approved waivers, to the extent that there exists an available waiver slot and funding for
that slot, eligibie individuals shéu]d be enrolled in the :Waiver with reasanable prompﬁl'z_ss: This
settlement agreement ic intended to accomplish the goal of eliminating or substantially reducing
the waiting list for services for all Medicaid-eligible persons with mental retardation that mest
the ICF/MR level of care ériteﬁa that seek services under the ICF/MR program pursuant to 42
U.3.C. Section 1396a or a Home and Community Based Services watver.

B. In accordance with the provisions of Section I'V for the Self-determination Waiver and
the number of slots funded for Year 1, 600 slots, defendants will identify, notify, and enroll
persons in the waiver, Defendants shall initiate this process in 2 timely manner so that 600
individuals can be phased in aod enrolied in Year 1. Upon notification being sent to the
individual, *reasonable prommptness” means that services will be initiated within 30 days of the
letter to eligible persons in the “crisis” category choosing to be enrolled in the Waiver. Upon
notification being sent to the individual, *reasonable promptness” means that services will be
initiated within 90 days of the letter to eligible persons in the “urgent” or “active” category
choosing to be enrolled in the Waiver. This same process and standards for "reasonable
promptness” shall conti:nue. mn Yéar 2 50 that an additional 900 eligible persons will be enrolled
and recerve services with the reasonable promptness from the date of notification by defendants,

- The same standard of reasonable promptness shall continue to apply for the duration of this

agreement for persons seeking services under the Self-determination Waiver.
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C. In accordance with the provisions of Section IV ‘forAthe cxistiﬁg Home and
Corprnumity Basec Waﬁverand the impro*.'em ent fupding m the annual budget for the current
vear, defendants will identify, notifv and enroll persﬁns in this waiver. It is recognized that there

: ma;\l be a moratorium on the enroliment of new admj\ssionsv:to this waiver and that only those
meeting the criteria of "crisis” may be enrolled in that wai.vsr—. Defendants will exercise best
efforts to identify thoge who could meet ths requirements for the “crisis” category. Defendants
shall initiate this process in a timely manner so that all eligible individuals, within the limits of

, funding, can be enrolled in current year. Upon notification being sent to the individual that they
are eligible under the crisis category; “reasonable promptness” means that services will be
initiated within 30 days of the letter of notification to eligible persons choosing to be enrolled in
the Waiver. Should the moratorinm be lifted 50 'that those in *urgent” or "acﬁve" category may
be served, “reasonable prompiness” means that services will be initiated within 90 days of the
Jetter of notification to cligible persons choosing to be enrolled in the funded slot of the Wai.ver‘

D. This same process and standards for “reasonable promptness” shall continue m Year 1
and Year 2 so that additional eligible persons will be enrolled and receive services with the
reasonable promptness from date of notification by defendants within the improvement funding
n the annﬁal budget. ‘The same standard of reasonable prompiness for enrollees shall continue to

- apply for the duration of this agreement for persons Seeking services under the existing Home
and Community Based Wa.'iv.czr. |

E. For any additional waivers that are sought and receive approval from CMS for the
duration of this agreement, the same standards of reasonable proruptness as provided in

paragraph V.C. will apply.

10
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V1. Program lmprovements

A ‘i’\?itbjn thre= months following the approval éf this Agreement. dcfen_danfs will
coptract with an independent agency to pecform ap assessment of those persons on the waiting
list as of that date. This assessment will verify ﬁames, addresses, overall health staus aﬁd
functional limitations as wel] as classiﬁc;tiqns of need for those persons on the waiting list. The
State shall accuﬁuléte, compile and sﬁire with plamntiffs’ counse] a report of this information.

B. Within six months following the approval of this Agreement, defendants will
implemnent a targeted case mapagement program that will be available to all Medicaid-eligible
indtviduals on the waiting list. Policies and procedures will be established, with input ﬁom
consumers, family members and advocates, to provide persons and their families with
nformation about the MR. waiver program and assistance as necessary to complete application
‘forms, gather information and connect people to generic communify services; provide follow-up
and ongoing contact and assistance as needed or requested; and provide referrals to advocacy and
Sui:pon groups as requested or required. Training curriculum for case managers will be
developed with input from consumers, fanﬁly membérs and ad\{ocates. Enrollment will be
phased in throughout the year.

| C. Within tﬁrec months following the approval of this agreement or July 1, 2004, |
whichever is later, defendants will develop a program to provide consumer directed support to
each individual who is on the wm'ting list in the crisis, urgent or active category but not cu.rrsnﬂy
receiving family support services. Beginning July 1, 2004, consumer directed support will be
capped at an amount of $2280 per person per year not to exceed = total fiscal year aynual |

expenditure of more than $5 million. Enrollment will be phased in throughout the year.

11
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D. There shall be additional interim services provided to the plé_intiffs’“lf the defendants |
hatte not obtamed dv[S approval and began enrolling persons in the Self-cl-etemzin_ationl ngv;;
v July 1, 2004,- ' ror each month that the State has failed to obtain approval and begﬁ;:
enrollment, the d;:fendants will provide $500,000 per month in state funds 1o .scr.vc

_ Mcclicz_;id~eligib}; individuals on the DMRS waiting list who meet ICF/MF. lévcl of care criterja
as determined through the Pre-Adrniss'ion Evaluation (PAE) process. No person shall receiv.a
maore than $30,000 per year interim services. Persons receiving interim services may be
transitioned to the Self-deterrnination Waiver upon approval of the waiver by CMS.

E. Defendants will immediately begin implementation of measures to address community
inffastructure needs. The infrastructure development plan will include measures designed to
address the service system design, including service coordination, quality assurance, stakeholder
communication, and fiscal accountability; as well as provider network capacity. These measures
will be designed to assist the defendants® in obiaining relief from the moratorium by CMS for
new sdmissions to the existing Home and Community Based Services Waiver. Defendants agree
1o exert their best efforts to obtain relief from this moratorium and shall report to the parties at
least quarter)y the status of those efforts. If the defendants have not achieved complete relief
from the morétorium by July 1, AZOOS, the plaintiffs, at their sole Optiqn, may deélare this
Agreement dissolved and thereafler request the Court to set a case management conference to set

a scheduling order and trja] date.

VIL  Long Range Planping

Within twenty-four months following approval of this agreement, plaintiffs and
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defendants will meet and reach agreement on c):paﬁsi.on of enroliment and provision of services
for the third, fourth and fifth vears following approval of these wajvers. Serviges will be
expanded at a reasonabie rate such that tﬁe waiting 11st will be eliminated “‘QI subs_tamig.l]y rédﬁc:d
by the concluSion of the term of this agreem;nt. fno agreement is reached for the third, fourth
and fifth years ej‘:pansi on of enrollment and provision of servicas withiln one hundred wenty
(120) days afier the initial meeting pursuapt to this paragraph, either party may request a
mediation conference with the Magistrate Judge assi gnéd to this case. Upon ‘declaration of an
impasse by the Magistrate Judge, the matter shall be set for a case management conference to set

2 scheduling order and enter a trial date.

VI Application Process

A. Defendants will ensure that any individua.l',who wishes to do so may apply for Title
XIX Home and Community Based Waiver Services. Pre-admission evaluation applications wil
be available in DMRS offices maintained in cach of the ihree grand regions of the State for an
eligibility determination. An eligibility determination will be made within 90 days of the date the
application is completed, subject to the provisions of 42 C.F.R. §435.911 (a)~(e). Individuals
determined eligible will be served with reasonable promptness after detenmination of eligibility
in accordance with the provisions of this Agreement. Within three months of the approval of this
Agreement, the Division will establish proccdﬁcs for intake for individuals who request long-
term support services, including classification, as well as procedures for determination of priority
for services. These procedures will be designed to ensure prompt determination of eligibility for

Medicaid ICF/MR and altemative services; ensure a proropt and appropriate asssssment of peed

13
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in order to prioritize services; and ensure that persons zpplying for services are provided
.adequate and appropriate information to allow a ﬁ;l] unds‘rs_tandir‘xg of the applicanion process.
These procedures will be submitted to plaintiffs for review and coriment prior to
mmplementation. Defendants shal) giw;e good faith consideration to comments and
recommendations provided by plaintiffs within 30 devs and will provide an explanation in
writing if plaintiffs’ suggestions are not adopted. |
B. At the time of the application, and at the time of any inquiry about services, the

applicant will receive a Statement of Rights. In addition, at the time of the application, the
applicant will receive a Consumer/Family Handbook. The Consumer/Family Handbook will
provide the applicant with a clear description of the waiver program, including information about
scﬁiccs, eligibility and appeal rights when eligibility or services are denied or when waiting list
classification is disputed. Contaé:t information will be included to provide 2 mechanism for
obtaining additional information as needed. The targeted case manager for the épplicant shall
provide information consistept with Section V-B and fnaké all reasonable efforts to accomplish
the objective that the applicant understands their rights ander this apreernent and is encouraged to
exercise thewr rights, consistent with Section V-C. The Consumer/Family Handbook and the
Statement of Rights will be dévcloped by defendants within three months following the approval
of this agreement. Family members and consumers have been involved in the development and
review of the Consumer/Family Handbook. The Statement of Rights Wﬂl be -submitted to
Plaintiffs for review and comment prior to implementation. Defendants shall give good faith
consideratioﬁ to comments and recornmendations provided by plaintiffs withir; 30 days and will
provide an explanation in writing if plaintiffs’ suggestions are not adopted,

)
14
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C. If eligibility is defied, services delaved, or the individual objects to his ‘or ber
’
‘ciassification with regard to urgency of need for sérvices, the individual has a right to 2 hearing

23 provided in the Statement of Rights to appeal such eligibility, delay in services, or

ciassification decision.

I,  Monitoring and Enforcement
A. Reporting,

Upon completion of the assessment as provided in V.A., the defendants will provide a
report to plaintiffs listing the names and addresses of 4l) individuals on the waiting list. The
report will include the category of need (crisis, urgent, active or deferred)of each individual, as
well as the region in which the individual ewrrently lives. Defendants shall provide 2 monthly
written report to the plaintiffs listing the murber of persons on the waiting list by region and
category of need; the number of individuals removed from the waiting list by region and the

- reason for removal; and the number of individuals added to the waiting list by region. In
addition, representatives of the defendauts and plaintiffs shall meet monthly to discuss the
implementation of this agreement. The frequency of these meetings may be reduced 'by mutual
consent of the parties. At these meetings, the defendants will seek mput from the intended
beneficiaries regarding the effectiveness.of the steps being taken to implement this agreement. It
is envisioned that free, open and frank discussion of problems, limitations and sucoesses will
further the achievement of the goalsl', of this agreement. In the event plaintiffs fee] that the
information provided is not sufficient, the parties agree that informal discovery will be available

to the plaintiffs and may include inspection of documents and the operations formulated and

15
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established by the defendants to comply with‘ the requirer’nénts of this agreement. Defendants
will make available appropriate knowiedgeable staff and/or contactors, upon reasonable notice,
. 10 apswer questions of plaintiffs’ counsel congerning the cipmplia':nce with this agreement, The
~scope,of such informal diséovery shall bé such as is reasonably relﬁted to the exercise of due
diligence by plaintiffs’ coﬁﬁsel’ m fulﬁlling their rﬁﬁohsibilitiss 1¢ protect the interests of the
plaintiff class. The plaintiffs shall discharge these responsibilities in a manner which does not

impose unreasonable delay, disruption, or administrative burden upon the defendants.

1. Defendants shall bear all costs related to copying or otﬁerwise supplying the
parties or their attorneys with docurnents requested that relate to the defendants’ compliance
with this Agreement. The identities of eitizens shall be kept confidential, and neither the names
nor Iikenesses of citizens shall be publicized without their permission except that the parties may
refer to a citizen by the citizen’s first name and last initial.

2., Nothing in this Agreement shall preclude any party from conducting additional
discovery pursuant to the Federal Ruleg of Civil Procedure, such as, but not liznited to,
depositions or requests for admissions, on matters relating to enforcement or compliance with the
Agreement. Defendants may seek relief from the Court in the event that defendants believe a
party’s discovery aétiVities are unreasonable or inconsistent with this Settlement Agreement. In
the event of a discovery dispute, the parties shall submit the dispute to the magistrate judge to
whom the case is assigped for case management.

3. The Court shall retain jurisdiction of this action for all purposes under this

Agreement until this action is dismissed.

16.
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4. The parties intend this Agresment to be a binding contract. The parties will antempt to
reso!ve’anf»-' claim of non-compﬁanc‘é_}‘with.l;his Agreemesnt or any other disputes concerniné_
implementation of this Agreement through negotiations. . An attempt at informatl resolution, as.
describ‘ed below, will bg a prerequisite to either party’s request for relief from the tourt for any
claitm of non-compliance with this Agreement or any other dis;;u_tes concerning implementaticn
of this Agreement. The parties agree tﬁ'at before the plaintiffs seek any other relief from the
Court for non-compliance, the plaintiffs shall first obtain an order for specific perfortnance under
the process outlined in IX.B.(5).

5. Before relief is sought from tb: court, the following process will be used by the
parties:

a. Either party claiming that non-compliance or any other disputes concerning

implementation has occm:re& under this Agreement will give notice of the claim in

Writing to opposing counsel and will propose a resolution of the issue to the other party.

b. The responding party will have fifteen (15) days following receipt of the written claim

to respond in writing, unless the peribd is enlarged by agreement of the parties.

_ €. Ifthe parties are unable to reach an agresment as to any alleged non-compliance, any
party may request a mediation-conference with the Magistrate Judge assiguéd to this cas;e.

d. In‘the event that efforts at conciliation and mediation are unsuceessful, the party

asserting the claim of non-compliance may, after providing fourteen (14) days written

notice to opposing counsel, pursue relief before the United States District Court for the

Middle District of Tennessee. After two years following the approval of this Agreement,

defendants may defend any action for non-compliance on the groumds that defendants are

17
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in compliance with the federa) laws that are the basis of the un‘derlying action whicH is
Fb': sthject of thngg.reemcnt. |
€. Asto members of the plaintiff class, ths systemic rem edy establisbed in this agreement
shafl not dcbﬁvc any iﬁdividual of rights a.fford,cd by th;.’ laws cited herein. ;l"nis
egreement shall nbt affect the right of any class member to ;se]: any and all relief that is

" otherwise vailable through administrative _revitrw procesdings authorized by state and
federal Jaw, or through proceedings against the state before the Tennessee Claims
Commission based upon alleged actions or omissions of the dcfcndantsl. The parties
acknowledge that the defendants may assert any and aﬁ defenses available in any such.
administrative, claims commission or other litigation.

This agreement is intended to adjudicate with respect to the plaintiff class and jts

individual members those claims for class-wide equitable relief which were made on their

. behalf in the complaints, and thus to.bar separate proceedings against these defendants by
class members seeking the same relief under 42 U S.C. Section 1983. However, in the
event that it appears that the plaintiff class is threatened with irreparable harx, the
plaintiffs may apply for a m-odiﬁcation of this agreement, and its implementing order, as
necessary to prevent such harm, so long as such modification remains consistent with
federal Jaw, the intent of this azreement and its implementing orders, and the applicable
standards for modification of such an agreement ordered by the Court.
6. Plaintiffs’ counse! shal] ;1150 monitor the agreement in the companion case of People

First v. Neel, et. al.(Case No. 3:01-0272, M.D. Tenn., Judge Echols). Defendants agree and

confirm that they will not assert any defenses of lack of standing or similar jurisdictional

18
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L]

defenses in opposition 1o the monitoring activities of the FPeople irst agreement by plaintfFs

counse] or any regulting enforcement action.

The parties agree that the plaintiffs are prevailing and sﬁccessful‘parties for the purposes
of an award of attorney fees under 42 U.S.C. §.1‘988 for léga] scrviccs. rendered by their counsel in
connection with these proceedings. A.s such, they may seek to recover their reasonable attorneys
fees and costs incurred in conmection with this litigation. Defendants reserve their right to object
to all or any part of plaintiffs’ fee request on any basis. In the event that the parties ca;unot agree
to the amount of reasonable attomey fees, expenses and costs, as deﬁ.ne,d above, plaintiffs shall
file a fee application with the court within ninety (50) days of the effective date of this
Agreement. Plaintiffs may file subsequent fee applications at later dates and it is acknowledged
that plaintiffs will incur reasonable attorney fee#, expenses and costs in order to monitor, enforée,
and plan for the duration of this agreement. The Court will retain juxisdicﬁon, pursuapt to this |

Agreemnent, of all matters, including attorney fees and expenses.

X1 Miscellaneous Provisions

A. This Agreement is the compromise of dﬁSputed claims and shall not be deemed to be
an admission of liability or wrongdoing by any party for any reason. The relief set forth in this
Agreement constitutes full and final relief for each plaintiff and other similariy-situated
individuals, on the claims sé.t forth in plaintiffs’ Complaint, as amended, up to and including the

effective date of this Agreement.

19
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B. Therights and obligations of this Agreement shall inure to the successors and assigné

of the parties., .

C. If any action beyond the control of the defepdanis, such as a change in State gr federal
law or action by 2 federal governmental 2gépcy, prohibits the defendants from performing a
material provision of this Agreement, the remaining parts shall not be affected and shall remain
in full force and effect.

D. This Agreement contains the entire agreement between the parties. The Agreement |
may not be modified except in writing,

E. If the federal government, through Congress, the Centers for Medicare and Medicaid
Services, or otherwise, imposes different or additional requirements upon states than those
currently in place regarding the provision of mental retardation services, the protections to be
afforded individuals with mental retardation, or other matters within the purview of this

| Agreement, this Agreement shéll Dot limit the defendants’ responsibility to comply with such

. requirements,

XU. Temn of Agreement
A. This Agréement shall in no Way prejudice the State’s righi or ability ‘ch exercise its
option to eliminate from its Medicaid state plan coverage for services in an intermediate facility
- for the mentally retarded, and in such event thys Agreement shall cease to have any force and
effect. Defendant will provide the other parties’ counse] with 45 days notice of any such

proposed change. Similarly, this Agreement does not prejudice plaintiffs® right, if any such right

20
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exists, 1o oppose on 0y grounds available to them under the law any‘cft‘on by Ehe dér’:ndapt ta
e:'limi‘nat;a‘ such optional benefits from its Medicaid state plan, nor dees it prejuciice.thg nlaintiffs’
right. if any such right exists, to seek any relief available to them under the law with respact t_o
such changes. “ | |

B. Pro\fided this Agreement hits not been ldis::olved pursuant te section VLE or paragraph
Aoftus sectibn, this Ag:'ccmsnt.shall terminate on December 31, 2009, uﬁlc'ss extended 1p
writing. The plaintiffs ray seek to continue the jurisdiction of the Court and to pursue any of the
relief requested in this lawsuit only if they can show substantive noncompliax_:cc in the
defendants’ implementation of this agrecment. In any motion to continue the jurisdiction of the
Court, plaintiffs must demonstrate that alleged breaches and any proposed cure were fully
disclosed to the defendants, consistent with the provisions set forth in section VI[IB that the
action requested by plaintiffs is requﬁed by existing law, and the defendants have refused to take
the action required by law. Such relief may not be sought after the schedule:d dismissal of the
litigation. Absent allegation of noncompliance in the defendants’ implementation of this
agreement in 2 pending motion, the Court will dismiss this lawsuit with prejudice on December
31, 2009. Dismissal with prejudice shall not prccludé a future action based on the defendants’

failure to comply with State or Federa) law subsequent to December 31, 2009,
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Dated s , /7T day of " 0<eamper 2003

THIS SETTLEMENT IS HEREBY AGREED TO:

FOR THE PLAINTIFFS:

GARY DF/HOUSEPLAN - KENT E. KRAUSE

Attormey for Plaintiffs Attorney for Plaintiffs

Tennessee Protection & Advocacy Brewer, Krause & Brooks

2416 21st Ave, S., Suite 100 611 Commerce Strest, Suite 2600
Nashville, TN 37212 Nashville, TN 37203 -

FOR THE STATE OF TENNESSEE

DIANNE STAMEY DYCUR

Deputy Attorney General

General Civil Division
P.O. Box 20207
Nashville, TN 37243
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